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Structures for heritage conservation

The national Trust of England, Wales and North Ireland inspired a certain number of heritage organisations in the world. The legal structure of charitable Trust is generally peculiar to common law systems but has been admitted in international law too (Hague Convention of the Law Applicable to Trusts and on their Recognition of 1985) and introduced in civil law systems such as in China, Japan, Québec, Malta, Louisiana, Liechtenstein, Jersey or Taiwan. 
Several countries or British overseas Territories have spread the trust from the English law. Some members of INTO have adopted other legal structures which are not trust, such as foundations, societies, companies, cooperatives, or associations. INTO intends to welcome all charitable and voluntary organisations dedicated to heritage preservation whatever their legal structures, largely dependant of the national laws. One can first present the specific characteristics of the National Trust which constitute the base of his success. If no model can be simply transplanted between countries, one can present a non exhaustive review of international alternatives and adaptations of this model which could help to enhance and reinforce the National Trusts network. 
What is an English model Trust

A trust is a legal device in which a settlor transfers property to one or more trustees, who will hold it for the benefit for one or more beneficiaries, or for the accomplishment of some particular purpose(s). The trustees are the legal owners of the trust's property and are obliged to administer the trust in accordance with both the terms of the trust document and the governing law. The beneficiaries are equitable owners of the trust property, and they will receive income from the trust property, or receive the property itself at a specific moment. Many incorporated organisations can be structured as trusts.

· A trust has no separate legal identity: the trustees are personally liable.
· It can be a charity (i.e. charitable trust) and gets charitable status if it meets the criteria for being a charity

· Trustees/directors can only benefit if trust, court or Charity Commission give permission.
· In the case of an express trust, a trust deed lists the intended beneficiaries (the “objects”) and the conditions under which the trust's assets may be used. (certainty objects is required, and tested by the Court)

Charitable Trust:

A trust is created where the whole of the property is devoted to purposes which exclude all the donee's beneficial interest, even though the words used are primarily words of condition
; or where property is given upon condition that a fixed and definite sum, which does not exhaust the entire revenue, shall be applied in a specified charitable way. 

If a trust has exclusively charitable objects and those objects are for the public benefit, it should in most cases apply to the Charity Commission to be registered as a charity
. 
Charitable trusts are entitled to special treatment under the law of Trust:

· If a charitable trust must have charitable objects in the eyes of the law, its objects ado not have to be certain.
· Charitable Trusts are not infringed by the rule against perpetuity: they can exist perpetually.

· As charities, charitable trusts are exempt from income tax on investment and corporation tax. They are also exempt or partially exempt from income tax, inheritance tax, stamp duty and council tax. Tax reliefs are also enjoyed by individuals or companies who donate funds for charitable purposes.
The Charity Trustees:
In a management point of view, a charitable trust is governed by the trustees of the charity. They are responsible for ensuring that the trust carries out its statutory purposes. Trustees are in a fiduciary position, which means they must always put the best interests of the charity above all else. They should not normally be appointed to a salaried position or receive directly or indirectly benefit from the charity. 
The principle that trustees should act gratuitously feeds the confident of the charity’s supporters.
Legal specificities of the English model:

Beyond their qualification of charitable trust, it is some legal characteristics which constitute, at once, the specificity and the force of National Trusts based on the 100 years old-English example.    
These characteristics which have constituted the base of the National trust of England, Wales and North Ireland action are:
· Its ability to enrol members
· Its ability to accept gift and legacy and held property
· Its ability to be except from tax
· Its ability to declare land inalienable
· Its ability to accept restrictive covenant

These characteristics are part from its quality of a charity, part from its statutes enacted by the Parliament. A certain number of National Heritage Trusts in the world (especially in the Commonwealth) display the same core characteristics:
	Country
	Organisation
	Can the organisation own and acquire cultural properties ?
	Are the Statutes enacted by an Act of Parliament ?
	Can the organisation declare a property inalienable ?

	United Kingdom
	The national Trust of England, Wales and North Ireland
	yes
	yes
	yes

	Ireland
	The National Trust for Ireland : An Taisce
	yes
	yes
	yes

	Scotland
	The National Trust for Scotland
	yes
	yes
	yes

	Bermuda
	The Bermuda national trust
	yes
	yes
	yes

	Saint Helena
	Saint Helena National Trust
	yes (but not in practice)
	yes
	yes

	Saint Lucia
	Saint Lucia National Trust
	yes
	yes
	yes

	Cayman Island's
	The National Trust for the Cayman Islands
	yes
	yes
	yes

	Caymans Islands           (non INTO)
	National Trust for Caymans Islands
	yes
	yes
	yes

	 Commonwealth of the Bahamas (non INTO)
	Bahamas National Trust
	yes 
	yes
	yes

	Turks & Caicos Islands (non INTO)
	National Trust of the Turks & Caicos Islands 
	yes
	yes
	yes

	St Christopher and Nevis (non INTO)
	St Christopher National Trust
	yes
	yes
	yes

	Anguilla                              (non INTO)
	Anguilla National Trust
	yes (but not in practice)
	yes
	no

	Fiji
	The National Trust of Fiji
	yes
	yes
	no

	Jersey
	The National Trust for Jersey
	yes
	yes
	no

	Montserrat
	Montserrat National trust
	yes
	yes
	no


Ability to enrol members and voluntary principle
The membership population of the National Trust of E,W&N.A impacts particularly in relation to annual income generation potential. 

In addition to its large membership, one of the major aspects of the National Trust of E,W&N.A is the extent of volunteer contribution to its day-to-day activities, which can be analysed as a sine qua non condition for Heritage Trust prosperity. The national Trust of England, Wales and North Ireland benefits of the participation of more than 50.000 volunteers (3.1 million hours). 
Utilizing volunteers requires an appropriate framework: good practice guidelines, recruiting and attraction policy, training session, professional support. But without this often highly skilled help the Trust would simply be unable to maintain many of its properties. Membership has now reached more than 3.6 million.
	Year
	1895
	1975
	1981
	1990
	2008

	Members of the NT of UK
	110
	226,000
	500,000
	2,000,000
	3,600,000


Some of young Heritage Trusts have also a dynamic policy of individual participation. For example, the number of volunteers and members of The Land Conservancy of British Columbia, in Canada has increase rapidly.
	Year
	1997
	2008
	projection 2013

	members
	 (creation)
	8,300
	33,300

	volunteers
	 (creation)
	800
	1800


Ability to accept gift/legacy and held property  (to develop)
National Trust Act 1907, Article 4-2:
 ”the National Trust may acquire by purchase, gift or otherwise and may hold without licence in mortmain lands, buildings and hereditaments and any rights easements or interests therein or thereover and any other property of whatsoever nature and may maintain and manage or assist in the maintenance and management of lands as open spaces or places of public resort and buildings for purposes of public recreation resort or instruction and may accept property in trust for any public purposes and may act in any trusts for or as trustee of any property devoted to public purposes (…) and may exercise full powers of ownership over their lands and property…”

The possibility to give property to the National Trust and the possibility for the National Trust of E,W& NI to held property is encouraged by a very incentive tax regime in favour of charities, as well as in a majority of countries. Some national laws encourage charitable initiatives in general; sometimes these advantages are directly conferred to Heritage Trusts by a specific Act of Parliament. Finally, fiscal measures can be dedicated to heritage conservation in particular. These three points are developed below:

Ability to be except from tax

Specific tax regime for charities

Some legal systems (USA, European countries, etc) confer important advantages to institutions established for charitable purposes and registered as “charity” or “charitable organization”. In these countries, National Trust-type institutions may obtain tax relief on:

· Income tax

· Capital gains tax

· Stamp duty

· Inheritance Tax

· Value added Tax (VAT)

For more information:

Links with American law: 

Section 501 (c) of Internal Revenue Code
 http://codes.lp.findlaw.com/uscode/26/A/1/F/I/501
Links with English law: 

Section 505 of Income and Corporation Taxes Act 1988

https://opsi.gov.uk/acts/acts1988/ukpga_19880001_en_43
Section 256-257 of Taxation of Capital Gains Act 1992 : 

http://www.opsi.gov.uk/Acts/acts1992/ukpga_19920012_en_21
Links with Irish law:

Section 848A of Taxes Consolidation Act, 1997 (tax relief for donations to

eligible charities and other approved bodies)

http://www.irishstatutebook.ie/1997/en/act/pub/0039/sec0848.html
Specific privileges introduced by act 

Heritage Trust-type organisation can be incorporated by a special act by the legislator. Some examples show that exemption of taxes and rates for the benefit of the organisation are then enclosed in the status.

For more information 

Article 21 of Saint Lucia National Trust Act “Notwithstanding anything contained in the Land and House Tax Ordinance, the Local Authorities Ordinance or the Castries Corporation Act the Trust shall, in respect of all property whatsoever owned or occupied by them or held in trust for the use and benefit of the Trust, be exempted for the payment of rates or taxes payable under the aforementioned enactments.”

http://www.slunatrust.org/userpages//SLNT%20Act.pdf
Article 29 of the National Trust of Australia (New South West) Act: “Exemption from stamp duty. The Stamp Duties Act 1920 does not apply to or in respect of: (a)  any instrument executed after the commencement of The National Trust of Australia (New South Wales) Act 1960 whereby any real or personal property is, or is agreed to be, conveyed, transferred or leased to, or mortgaged by, the Trust, or (b)  any devise or bequest in favour of the Trust and taking effect after that commencement.”

http://www.legislation.nsw.gov.au/fullhtml/inforce/act+92+1990+pt.2+0+N?#pt.4-sec.15
Fiscal measures dedicated to heritage protection

In addition, national governments encourage private investment in heritage protection with specific indirect fiscal incentives. Heritage Trusts can directly profit from these measures and/or have a dynamic role to play in encouraging public authorities for their implementation in national laws. Despite the fact that the international comparison of national fiscal measures is complicated by the lack of uniformity of regimes and terminology, the maim forms can be pick up:

· Income tax deductions for costs of maintenance and repairs of historic buildings

For more information: 

In USA, owners of properties listed on the National Register of Historic Places may be eligible for a 20% investment tax credit for the "certified rehabilitation of income-producing certified historic structures". The rehabilitation may be as commercial, industrial, or residential property, for rentals. Additional tax credits are provided for rehabilitation of such buildings for social housing purposes.

Section 12-6-3535 of the South Carolina Historic Rehabilitation Incentives Act

http://www.scstatehouse.gov/code/t12c006.htm
· VAT concession for works on protected heritage buildings

Most of the Western European countries levy VAT on works to historic structures at the standard rate, but:

· Spain and UK provide some VAT concessions for the protected heritage.

For more information:

In Spain, all works to historic buildings are charged at a lower VAT rate of 7% in place of 16%.

In UK, residential conversion or approved alterations and improvements to a listed building or scheduled monument are not charged VAT. The sale or leasing of historic buildings will be either VAT exempt ( and VAT on development costs are not recoverable) or VAT taxable at either 17.5% or 0% VAT (and the majority of VAT on development costs will be recoverable).

http://www.hmrc.gov.uk/vat/forms-rates/rates/goods-services.htm#5
· Some European countries charge a reduced rate of VAT for works to all dwellings or general construction activity thereby indirectly benefiting conservation activity.

For more information: 

In France: The standard rate of VAT is 19.6% and is applicable to all historic buildings. There is a lower rate of VAT at 5.5% for works to all dwellings more than 2 years old. The same rates are applied to building works and professional services.

Article 279-0bis du Code Général des impôts  

http://www.legifrance.gouv.fr/affichCodeArticle.do;jsessionid=5E5097269E120C925180FDAC2D79F395.tpdjo11v_3?idArticle=LEGIARTI000021957483&cidTexte=LEGITEXT000006069577&dateTexte=20100520
· Property tax incentive when the residential or commercial property is  a listed heritage buildings

Protected heritage structures in Belgium, Denmark, France, Germany, Italy, Netherlands, Spain, UK, USA and Canada may be entitled to exemption, abatement or freeze from local property tax. 

For more information:

In Louisiana, USA, the Restoration Tax Abatement (RTA) program provides five-year property tax abatement for the expansion, restoration, improvement and development of existing commercial structures and owner-occupied residences in Downtown Development Districts, Economic Development Districts or Historic Districts; properties listed on the National Register of Historic Places.

http://www.louisianaeconomicdevelopment.com/downloads/RTA_The_Facts_10.08.pdf
Ability to declare a land inalienable

Several National Trust have the statutory power to declare a land inalienable. This prerogative granted by the Parliament protects a property (land and building) to be voluntary sold, mortgaged or compulsory purchased against the Trust’s wishes. This power is a legal consecration of the Trust’s role in the protection of outstanding places and landscapes.
Consequences of the declaration of inalienability:
For the public:

· The property of a national significance is definitively devoted to the benefit of the Nation. This legal mechanism encourages gifts to the Trust by ensuring benefactors that such gifts are not misused.

· The inalienability is regarded as enforceable against third party. In particular, the authorities cannot discharge or modify restrictive covenants protecting inalienable land. Besides, the property is protected from being compulsory acquired by a public authority. An inalienable land can be disposed only if the compulsory purchase is authorized by vote by a joint committee of both Houses of Parliament. This is a guarantee that the public benefit is lastly respected.
For the National Trust: 
· The Trust cannot sell, give away or mortgage inalienable land.  But the Trust is free to manage the land and can grant leases or rights (such as right of way) over the land.
· The declaration is irreversible: The Trust owns the land “for ever” and accepts the responsibility to protect the property.  This permanent commitment is well known by the public and the supporters.
This provision has been included in several national Trusts’ statuses enacted by the national legislative authority.  (see table below)
· National Trust for Scotland, National Trust for Bermuda and National Trust for E,W&NI: The provision are similar : the inalienable land or building or right shall not be chargeable with any debts or liabilities of the national Trusts.

· National Trust for Saint Helena: The status state that the Trust is able to be granted properties by the authorities upon the condition that it be declared inalienable
· National Trust for Bermuda, National Trust for Saint Lucia: The statuses of these organisations plan the possibility to declare a submarine area inalienable.
· National Trust for Caymans Islands: The Trust is in charge of the National Heritage Register. If a land is eligible for placement on this Register, it may be also declared inalienable. 

On the contrary to the precedent National Trusts, The declaration of inalienability is not irreversible: an inalienable property may be alienated after a two-third vote of the full membership of the Trust, and if this alienation respects the purposes of the Trust.

· The Land Conservancy of British Columbia: some organisations’ statuses are not enacted par the Parliament; it means that a declaration of inalienability binds only the organisation. The society constitution of TLC plans the possibility for the Directors to declare a property or an interest in land inalienable. Thus, the society commits itself :
· To ensure the protection of the land in perpetuity.
· Not to sell, transfer or mortgage the inalienable land. This commitment shall be reinforced by a conservation covenant held by another organisation prohibiting mortgaging and restricting sale.
· Not to remove inalienable status once granted

· If the society fails, (society dissolved) the land or interest in land shall be transferred to another society having similar purposes

Ability to accept preservation covenant /easement
If protection trough ownership and declaration of inalienability is one way, the benefit of conservation covenant or conservation easement (The terms restriction right or servitude can be also used. The difference of terminology depends more on legal jurisdictions than on the substance of the rights.) over property owned by others in the other way used by a number of National Trust organisations. 

Right granted to a charity by a special act of Parliament

In English Law, a deed of covenant is a permanent legal constraint applied to property by its owner. Covenants most commonly arise when someone sells off part of their land but wants to retain some control fort the benefit of the retained land. The benefit of the covenant and the burden generally pass to successors in title, and one can enforce a covenant against a subsequent owner if one has a genuine interest in the future of the covenanted land (which means having a land nearby) and if the covenant is restrictive (the owner may not do something) rather than positive.  
The National Trust Act 1937 authorised the National Trust for E,W&NI (it is the only NGO in England to benefit such power) to accept and enforce restrictive covenant even if they have not nearby land. It is called “conservation covenant” or “conservation easement”. This tool is particularly used to preserve unspoilt views of outstanding places and landscapes.
The Queen Elizabeth II National Trust enacted by the Parliament in the National Trust Act 1977 has based its action on the creation of “open-space covenant” to protect the biodiversity of New-Zealand. Nowadays, the trust owns 3184 covenants over more than 109.000 hectares of landscapes. 
National heritage law in favour of all charitable organisations 

Others national legislations are more flexible and more profitable to the cultural and natural heritage and allow any charitable organisation to hold conservation easement over a land whatever it did not own a nearby property. This sort of conservation easements can be encouraged by tax benefit. Besides, it has been extended to the protection of buildings, and can be used to impose positive obligation (to maintain a house frontage for example). 

This practice has become a major factor in the landscapes and natural features preservation efforts in many countries where Land Trusts have been established: In USA, nearly all of the states have enacted laws specifically authorizing the creation of conservation easements. These laws are generally modelled after the Uniform Conservation Easement Act adopted by the National Conference of Commissioners on Uniform State Laws in 1981.

Various Canadian provinces,
 various Australian States, New-Zealand, Ghana, Kenya, Uganda, Tanzania, had also enacted such bill.

To sum-up the general characteristics of this legal tool throughout these different national legal systems:
	initiative
	· It is a voluntary commitment from the owner.

	Beneficiaries of a conservation easement/covenant
	· All charitable organisations and governmental bodies (ex: British Columbia in Canada)

· One heritage organisation in particular (ex: UK) 

	Support 
	· a private land

· a private building

	Nature 
	· restrictive 

· and/ or positive 

	purposes
	· To retain or protect natural, scenic, open-space value of the property
· To preserve cultural aspects of real property
· To assure the availability for a specific purpose (recreational, agricultural use. etc)

	duration
	· Perpetual (the conservation covenant runs with the land)
· or limited in time

	Fiscal consequence
	· possible tax benefit to encourage the private owner to give up a covenant on his property
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� A-G v Master, Wardens etc of the Wax Chandlers' Co (1893)


� A-G v Grocers' Co (1843)


� The Act was created and recommended for use by all states by the � HYPERLINK "http://www.nccusl.org/nccusl/DesktopDefault.aspx" �National Conference of Commissioners on Uniform State Laws�, a non-governmental body that drafts many forms of uniform laws for use by state and local governments. 


� HYPERLINK "http://www.cals.ncsu.edu/wq/lpn/PDFDocuments/uniform.pdf" ��http://www.cals.ncsu.edu/wq/lpn/PDFDocuments/uniform.pdf�





� In 1994, the Land Title Act in British Columbia was amended to allow designated land trusts and non government entities to register section 219 conservation covenants on private land.


� HYPERLINK "http://landtrustalliance.bc.ca/docs/Property%20Tax%20Info%20Kit%20rev%202010.pdf" ��http://landtrustalliance.bc.ca/docs/Property%20Tax%20Info%20Kit%20rev%202010.pdf�
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